Tips for
Reviewing a
Contract

A resource especially for policyholders in CNA/Schinnerer’'s Small Firm Program

Manage Risk Through Your Contracts

For a design professional to be held negligent, a plaintiff must prove that the design professional had a duty, and that
the design professional breached that duty, which in turn was the proximate cause of the plaintiff's harm. The three
most common sources of duty can be found in common law—the professional standard of care—statutory law, and
contract law.

The contract negotiation process provides an opportunity to set the client-design professional relationship on a firm
and productive course. Both parties must have a full appreciation of the issues involved in the negotiation process,
their interrelationships, and relative importance to the end result, the project.

Step 1 - Determine the Type of Contract
Design professionals typically encounter five generic types of K e y Elements
professional services contracts: oral agreements, letter agreements, of a Contract

purchase orders, standard form agreements (often with extensive
modifications), and custom agreements. | Clearly defined scope of services
Custom agreements drafted by the prospective client and negotiated with
the design professional present the greatest danger. While such
agreements are often developed because of the unique nature of a
project or because of events that occur in the normal course of dealing
with the client, the use of custom contracts may be driven by the client’s
intent to establish an unbalanced contractual relationship.

I Method for determining
compensation

Adequate time for delivery of
professional services

Risk allocated to party in best

It is important that design professionals keep sight of the need to include position to control that risk

certain project-specific and general condition terms in their agreements
and strive to limit onerous, unrealistic, or ambiguous terms. In this effort, it
is often useful to start by comparing the proposed agreement with the
standard documents of The American Institute of Architects (AIA) or the
Engineers Joint Contract Documents Committee (EJCDC). For more
information on these documents, go to www.aia.org or www.nspe.org .

Appropriate authority is given
with each responsibility

Each responsibility is given to
only one party



